
 
Merging BAE Systems and EADS by a Scheme of Arrangement 
 
To listen to politicians, one might think the proposed merger of BAE Systems and EADS will be decided by 
governments, as there has been almost no reference in the media to shareholders – ie those who 
actually own the business, including many private investors.  The fact that the legal owners of an 
astonishing 86.5% of shares are not their beneficial owners might be a matter of public concern, but that 
this includes private individuals who may be unable to express an opinion is surely shocking.  Not all 
nominee account users will be private investors, but many undoubtedly are and, quite possibly, a 
significant majority.  This includes all those invested through ISAs and SIPPs and others who have been 
coerced into nominee accounts by their brokers for the latter’s own commercial reasons.   
 
UKSA is increasingly critical of the many consequences of holding shares through nominees.  One of the 
more serious is the number of takeovers by schemes of arrangement, a device provided by Part 26 of the 
2006 Companies Act which enables companies to rearrange their capital in such a way that it finishes up 
in someone else’s hands.  See also our document listing nominee account penalties. 
 
Unlike a straightforward offer for shares, which requires each beneficial owner to decide for himself 
whether or not to exchange his shares for cash or new shares, schemes of arrangement need a collective 
shareholder vote, but only legal owners can participate, not those who are simply beneficial owners (ie 
those using nominee accounts).  Voter turnout is invariably low, at least partly because of shares held by 
nominees, but a 75% majority of those voting will bind all shareholders, participating or not. 
 
After the vote the matter goes to the High Court, but I know from personal experience that this is little 
more than a rubber stamp.  Despite the heavy black type used for statements in offer documents which 
suggest that a high level of shareholder participation is required, the Court follows a legal precedent 
which laid down that no minimum threshold is required at all.  So, whereas with a straightforward offer 
to all beneficial owners 90% of the shares must be surrendered voluntarily for the remaining 10% to be 
squeezed out, a scheme of arrangement affecting 100% of BAE Systems’ shares can be decided by less 
than the 15% which are not held by nominees.  Why did Parliament allow such an undemocratic and 
inequitable provision to pass into law? 
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